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The	World	Trade	Organization	(“WTO”)	encourages	its	members	to	fully	exhaust	negotiations	and	consultations	before	 bringing	 a	 case	 before	 its	 Dispute	 Settlement	

















faced	 with	 insufficient	 scientific	 data.5	 It	 also	 requires	 the	



























The	 ITLOS	has	 successfully	 increased	 its	 legitimacy	 by	
demonstrating	 an	 effective	 formula	 through	 incorporation	 of	
the	precautionary	approach	in	its	judgments.12	In	the	Southern	
Bluefin	Tuna	 case,	 the	 ITLOS	 encouraged	 the	 parties	 to	 act	




To	 avoid	 overuse	 of	 the	 precautionary	 approach,	 which	
could	result	in	diminished	legitimacy,	the	ITLOS	established	a	
clear	threshold	in	the	Mixed	Oxide	Fuel	plant	case	(“MOX”).15	
MOX	 involved	 a	 dispute	 over	marine	 pollution	 between	 the	
United	Kingdom	(“UK”)	and	Ireland	in	which	Ireland	requested	
that	ITLOS	stop	the	UK	from	releasing	radioactive	waste	from	
the	MOX	plant	 into	 the	 Irish	Sea,	 amongst	other	provisional	
measures.16	The	Tribunal	 took	 this	opportunity	 to	 clarify	 the	
extent	and	limits	 in	 the	use	of	 the	precautionary	approach.	In	
doing	so,	the	Tribunal	emphasized	the	requirement	of	indicat-
ing	the	seriousness	of	the	potential	harm	to	the	marine	environ-





























41	  See, e.g., Pembina	Inst.	for	Appropriate	Dev.	v.	Canada	(Minister	of	Fisher-
ies	&	Oceans),	[2006]	3	F.C.	D-13	(Can.),	available at http://recueil.cmf.gc.ca/
eng/2005/2005fc1123/2005fc1123.html;	Alberta	Environmental	Network,	
Environmentalists Win Landmark Tar Sands Lawsuit,	Mar.	5,	2008,	available 
at	http://www.aenweb.ca/node/2151; Robert	R.G.	Williams,	Envtl.	Law	Ctr.,	
Court Affirms Federal Role in Environmental Assessment,	17	News	Brief	No.1,	
6-9	(2002),	available at http://www.elc.ab.ca/Content_Files/Files/NewsBriefs/
CourtAffirmsFederalRole-V17-1.pdf	(summarizing	Environmental	Resource 





for Public Involvement in Environmental Assessment Heads To Supreme Court: 












45	 	Janice	Walton,	Blakes	LLP,	Federal Court Decision Interpreting Species at 







































2	 	Dencho georgiev & kim van Der borght, reform anD Development of the 







7	 	See Appellate	Body	Report,	European Communities–Measures Concern-




























16	 	StephenS, supra	note	12,	at	237;	see also M.	Bruce	Volbeda,	The MOX 
Plant Case: The Question of “Supplemental Jurisdiction” for International 




20	  StephenS, supra	note	12,	at	237-38.
